On The Justness of Defensive Wars
It is widely believed that some wars are just, and some unjust, and that the justice of a war depends on the justice of the cause.  The defense of sovereignty, understood as the rights of political independence and territorial integrity, is commonly accepted as the paradigm case of a just cause.  And so while the UN Charter generally forbids “the threat or use of force against the territorial integrity or political independence of any state,”
 it provides the notable exception that “[n]othing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations.”
, 
  A state may fight an aggressing state in self-defense because its sovereignty is being threatened.
    

What makes a defensive war a just war?  It cannot simply be that such wars save lives, for a state might save the lives of its citizens by surrendering.  There is radical uncertainty, before the fact of the war, about whether more lives might be saved than lost by prosecuting a defensive war.  Nor can it simply be that sovereignty is so excellent a goal that it somehow overcomes the presumption against killing, for we recognize many excellent goals that cannot overcome the presumption.  A state may not declare war on another state in order to redistribute their food to feed their own starving population. 

In order to understand why a defensive war is a just war, we will have to try to understand sovereignty in a different way, as something that you can fight for in a way that’s explained by the same moral considerations that underlie the permission for individual self-defense.  In the just war tradition, we find a strong conceptual link between the permissibility of individual self-defense and defensive war.  A common strategy used to justify defensive war is to infer its permissibility from the individual case.  So, for example, Walzer argues that “territorial integrity and political sovereignty can be defended in exactly the same way as individual life and liberty.”
  The state protects the community that the individuals have made together, and this is “why we assume the justice of [its] defensive war[].”
  States, like individuals, are rights-bearers,
 and if individuals are permitted to kill in defense of (some of) their rights, then so may states. 

In considering the question of what, if anything, makes a defensive war just, I’ll adopt a similar strategy – I’ll begin by developing what I find to be the most compelling account of the permissibility of individual self-defensive killing, and then show how that very same permission might justify defensive war.  I’ll then argue for the permissibility of pacifism in the individual case, and show how pacifism could be a permissible alternative to fighting a defensive war.  Walzer argues that citizens who are aggressed against by another state are forced “to risk their lives for the sake of their rights,” and “in most cases, given that harsh choice, fighting is the morally preferred response.”
  Although I am skeptical of the claim that any war could be a just war, I will not try to argue here that a defensive war could never be justified.  What I do hope to show is that pacifism is a real moral alternative, and if that is true, then I think it becomes less clear that fighting is the morally preferred response.

I.
The Problem of Self-Defensive Killing
 
Why is killing in self-defense permissible?  It cannot be enough that it’s your life or mine.  This is intuitive enough – if you and I are adrift in a life raft with only enough supplies for one person, I cannot permissibly throw you overboard that I might have all the food and water for myself and live.


To help us get started thinking about the problem, consider the following scenario presented by Thomson.  

Case Innocent Threat:  You are lying in the sun on your deck.  Up in the cliff-top park above your house, a [] man is sitting on a bench….  A villain now pushes the [] man off the cliff down toward you.  If you do nothing, the [] man will fall on you, and be safe.  But … if he falls on you, he will squash you flat and thereby kill you.  If [you shift the position of your awning] the [] man will be deflected away from you… down onto the road below.

You may shift the awning, and this is because unless you kill him, the falling man will violate your right not to be killed.  Neither fault nor agency is relevant to the question of whether your right is about to be violated, and so neither is relevant to the question of whether you may kill aggressors and threats.

Perhaps it’s true that the falling man will violate your right not to be killed by him, perhaps not.
  But if we’re uneasy about the conclusion that it’s permissible to deflect the falling man to his death, I think it would be worthwhile to consider the possibility that the killing intention of the aggressor does matter.  In the next section, I’d like to turn to Barbara Herman’s view, according to which the killing intention of the aggressor matters, and it matters because it gives my own violence a character it wouldn’t otherwise have had – namely of resistance or self-respect.

II.
The Agential Solution

According to Herman, what’s wrong with aggressive killing cannot rest solely on the fact that the victim dies, for dying is part of what it is to be human.  What’s wrong with aggressive killing has to do with the maxim under which the aggressor acts.  When the aggressor decides to kill the victim, whether it’s because she wants the victim’s wallet or because the victim stands between the aggressor and some other goal she has, the aggressor treats the victim as something to be used and destroyed for the purpose of securing the aggressor’s private end.  She treats the victim as a mere means.


Acting on such a maxim is incompatible with recognizing the victim as a rational agent, and seeing her as an end in herself.  It is not possible to act on such a maxim and at the same time recognize those features that characterize the limits of our powers as human agents – that we are physically vulnerable, mortal, and need the help of others.  As human agents, our lives are a necessary condition for the continued exercise of our agency.  We must take the fact of a life as a reason not to destroy it.


The aggressor who treats the victim as a mere means fails to recognize the victim as a rational agent, and so fails to correctly value the victim’s life.  Because of this mistaken valuation, the aggressor dismisses the victim’s life as a reason not to destroy it, and tries to use the victim and her death for her own private purposes.  What is it to fail to respect agency, and so fail to take life as a reason not to destroy it?  The aggressor is deciding for the victim what should be done with her life only in terms of the aggressor’s own life. 

For the victim to fail to resist the aggressor who acts on the impermissible maxim would be for her to go along with the aggressor’s plan to use her as a mere means.  And she cannot allow herself to be used in this way.  The victim must resist because she must not be complicit in her own subjugation. 


As in the case of the aggressor, the moral character of the victim’s action can be determined by the maxim under which she acts.  The victim must respond to the aggressor by acting under a maxim of resistance.  By acting under a maxim of resistance, the victim is “asserting [her] status as a rational agent.
  In some cases, resistance might involve fighting back and possibly killing the aggressor.  In other cases, though, it might not be possible for the victim to fight back because, for example, she might be physically restrained or because if she attempts a physical defense, she might kill innocent bystanders.  But even in such circumstances, the victim can still act under a maxim of resistance, in part by recognizing that the aggressor is impermissibly discounting her agency and condemning the aggression.  


 Because the aggressor is a rational agent, I still owe him respect as an agent, and it is by “limiting my action where possible [that] I demonstrate the moral regard he is still owed.”
  The requirement of proportionality of response requires that the victim limit her counter-violence to what is necessary to defuse the threat.  She cannot use more counter-violence than she thinks is necessary to defend her agency, since any excess violence cannot be justified as a necessary defense of her agency.  


So the maxim of resistance is not a blanket permission to kill.  Consider the following case.

Case Innocent Bystander:  An aggressor is trying to kill her victim.  The victim can neither deflect the threat nor retreat.  The only way she can stop the threat is by killing the aggressor.  But to kill the aggressor, the victim will also have to kill an innocent bystander (“Innocent”).


Thomson and Herman agree that the victim cannot kill Innocent in order to save her own life, because to do so would be to use Innocent as a mere means.  But it is not immediately clear in what way the victim would be using Innocent as a mere means.  After all, it’s not like the victim is pushing Innocent into the path of a bullet intended for the victim, or throwing her onto the tracks to stop a trolley from crushing five people to death.  To kill Innocent in order to deflect the lethal threat would be to use her as mere means because the victim would be treating Innocent’s life as merely part of the causal story that will save (or promote) her own life; she is not reasoning about what to do while recognizing Innocent as an end in herself.  And this is exactly what makes aggressive killing wrong.

Acting on a maxim of resistance, the victim must only use as much violence as is minimally necessary to defuse the threat, and must restrict her actions as required by other regulative maxims and concerns.
  In Case Innocent Bystander, the victim’s killing of Innocent would be opposed by other moral reasons.  What the victim owes the innocent bystander in that case is serious enough to make it the case that she should not fight back.  When the victim deliberates about what to do, she’s not weighing the value of her life against the value of the aggressor’s and Innocent’s lives. The value of human lives is not merely additive, such that two lives are more valuable than one.
  
Refraining from doing what will kill Innocent constitutes good resistance.  The victim’s failure to land a lethal blow against the aggressor in that case does not make her complicit in her own subjugation.  What qualifies as good resistance will depend on the exigencies of the particular case.  In general, where a victim finds herself in a situation like Case Innocent Bystander, she will count as resisting even if she does not do what will kill the aggressor where she (a) recognizes the aggression as impermissible, (b) condemns the aggression either silently or out loud, and (c) decides to limit her violence against the aggressor for the sake of Innocent.

III.
Political Community and an Agential Case for Defensive War

Now that we see what a more promising account of the permissibility of self-defensive killing might look like, I’d like to turn to the state case and see how such an account might bear on the permissibility of defensive war.  Consider the following scenario: State Alpha announces that it is taking over the entirety of State Omega; Omega, as a state, is over.  Alpha has no unconditional plans to kill anyone; as long as Omega surrenders to the annexation, no lives will be lost.

We have reason to doubt that the justification to prosecute a defensive war comes from the fact that fighting back will save lives.  For in the scenario we are considering, it will be by fighting a defensive war that Omegan lives will be lost.  We saw in the individual case that the justification for killing an aggressor in self-defense comes from the fact that the individual must not be complicit in her own subjugation by the aggressor, and fighting back against the aggressor is how she asserts her agency.  We need to find a similar value on the state side.  Walzer suggests that “[w]hen states are attacked, it is their members who are challenged, not only in their lives, but also in the sum of the things they value most, including the political association they have made.  We recognize and explain this challenge by referring to their rights. … How these rights are themselves founded I cannot try to explain here.  It is enough to say that they are somehow entailed by our sense of what it means to be a human being.”

So what kind of political association have the Omegans made?  The Omegans have decided that they will make important decisions with each other about how they will live together, including how they will educate their children, protect against rights violations and peacefully resolve disputes, create public spaces, and satisfy the basic needs required to live a decent human life.  These social and political institutions are an expression of the community’s values, and connect the present Omegans to the past and future Omegans.  The right to political independence protects this kind of self-determination.
The right to territorial integrity is necessary because, as Walzer argues, it is a necessary condition for political independence.  Just as an individual cannot be secure in her life or liberty unless there’s some space within which she is safe from intrusion, the political community “requires the existence of ‘relatively self-enclosed arenas of political development.’”
  To cast it in a slightly different light, territorial integrity is important because the citizens of Omega are doing various projects that require their presence in and use of the territory.  Alpha’s assumption of sovereign power over the territory could amount to shutting down those projects and deciding for the Omegans how they will associate.


So the decision Omega must make when faced with Alpha’s coercive threat isn’t whether sovereignty is such a worthy goal that it’s worth killing or being killed for.  If the Omegans decide to fight back, their defensive war will be justified as a refusal to be complicit in their subjugation by Alpha.

Fighting for sovereignty, then, might be understood as an instance of following a maxim of resistance.  When a state fights permissibly in a defensive war, the permission doesn’t come from the fact that the goods of territorial integrity and political independence somehow outweigh or overcome the prohibition against killing.  The state fighting a defensive war is not fighting in the pursuit of some goods.  Unlike wars of aggression, defensive war is not aimed at private gain.  The state fights so that the community can continue to be self-determined.  Fighting just is resisting, the very thing characterized in the individual case, and so we might expect it to carry the same kinds of permissions.

IV.
A Pacific Interpretation of the Maxim of Resistance
Having developed an account of how the justification of individual self-defense might justify defensive war, I’d like to revisit our initial account of the permissibility of individual self-defensive killing, and try to show that non-lethal resistance, even where there is no innocent bystander, can also count as good resistance.  To develop a pacific interpretation of the maxim of resistance, it seems the question for us is – what is it in virtue of that a person counts as resisting even where she doesn’t kill, or try to kill, the aggressor?  What counts as good resistance will depend on the situation.  But we saw from Case Innocent Bystander that non-lethal resistance will count as good resistance because the victim (a) recognizes the aggression as impermissible, (b) condemns the aggression either silently or out loud, and (c) decides to limit her violence against the aggressor for the sake of Innocent. 

But this is not the only form that resistance can take.  In some cases, the permissibility of an action cannot be judged in momentary isolation.  In those cases, it’s necessary to step back and consider the moral character of an entire course of action.  To borrow a phrase from Barbara Herman, we shouldn’t “shrink the moral moment.”  The moral moment can last beyond the aggressive act.  Once the aggressive act is over, the victim can still go on acting on her own reasons – she can condemn the violent act, report it to the police, join a neighborhood watch.  She can act against the violent act that has already happened, and continue to act on the maxim of resistance. 
It might seem that in the case of lethal violence, unlike coercion or beating, once the violent act is done, the moral moment is truly over.  But I think we can take the idea of not shrinking the moral moment even further.  Even for the person who faces a murderous aggressor, I’d like to suggest that the victim’s non-lethal resistance can still count as good resistance, and that the moral moment can go on.  Imagine that the victim lived her life taking others’ lives as reasons not to kill them, and she treated people with respect, maybe she even tried to convince the murderous aggressor what she was doing was wrong.  The victim, by living her life according to the good maxim and taking all lives as reasons not to end them out of respect for the life-bearer’s humanity, and by living with others according to the good maxim, will qualify as resisting her own subjugation through that activity (both before her death and continuing on after), even though she refrained from landing a lethal blow to destroy her aggressor.  We should not characterize the victim’s restraint in this case as a failure to respect herself.  


This view, that non-lethal resistance can count as good resistance, becomes more plausible when we notice that moral moments are interpersonal.  They are not just about the victim.  They are about the victim, and the aggressor, and bystanders.  And because the moral moment lasts, it might also include the police, and the victim’s neighbors and others to whom the victim might tell her story, all of whom share the victim’s activity of respecting the rational nature of others.  If moral moments are not just about the victim, then it seems the moral moment could continue on even after the victim is killed.  The moral moment could be filled out by the victim’s friends, and her family, and the police, etc.  And maybe this is part of the reason why we embed ourselves in moral communities.  So it looks like not shrinking the moral moment can characterize the victim’s restraint against the murderous aggressor in the same way it can characterize the victim’s restraint in cases of non-murderous aggressors, namely, as permissible.

If we think the pacific interpretation is a good one, I think we now bear the burden of showing why self-defensive killing, as opposed to non-lethal self-defensive violence, is justified.  Having accepted that what’s at stake in Case Innocent is important enough such that we have to hold fire, I think that to make a really compelling case for the permissibility of self-defensive killing, we need to make sure that that same value isn’t also present when the victim is confronted by a murderous aggressor alone.  (Or, if that same value is also present, we have to be able to account for why it should factor in our reasoning about what to do differently than it does in Case Innocent.)   

V.
The Agential Theory of Defensive War Reconsidered 
In light of the doubts about the permissibility of individual self-defensive killing, the question for us now is whether defensive war can still be justified.  Because of some important differences between the individual and the political community, I think the answer is not immediately clear.

At the international level, there are two ways the moral moment could be filled out.  The first way is along an interpersonal dimension: given that there is no global legal system and no international moral community of pacific resisters, Omega, when faced with the threat of annexation, can’t count on others to carry on the moral moment by continuing to resist.  Here is the first disanalogy between the individual and the political community.  The individual’s act of resistance can be carried on by her friends and family, and by the police and justice system.  But if there is no such analogue at the international level, then for Omega to choose not to fight might be for it to go along with its own subjugation.  So on this dimension the alternatives to violence look worse than in the individual case.  And this suggests the possibility that collective self-defense might be permissible even while individual self-defense isn’t.

Whether there is a strong and important disanalogy along the interpersonal dimension will depend on whether we have an international community of resisters.  There are organizations that have been created to try to create an international community and an international system of law, most obviously the UN, and also the International Criminal Court and the International Court of Justice.  (Even if one is skeptical of whether these systems are robust enough to serve the purpose for which they were created, I think it’s worthwhile to suggest that states do not exist in a state of nature.
  With respect to war, even before these institutions, states didn’t interact with each other as in a state of nature.  The war activity is rule governed, and states that participate in it are governed by law and custom.)  Perhaps seeking recourse through these institutions is neither efficient nor timely, but wars are not without their own terrible costs.  And seeking recourse through the UN has the added benefit that it’s not morally impermissible.
  We have (at least nascent) global institutions of peace, through which international democratic action is possible.
  
The second way the moral moment could be filled out is along a time dimension: unless the invader is going to kill me, I can resist, later, by acting, myself, for the sake of restoring our original association.  Here is the second disanalogy.  Compared to the individual case, there are even more opportunities for resistance to take a non-violent form in the collective case.  Citizens of the invaded territory can make it very difficult for invaders to rule them.  Possibilities include civil disobedience, protests, mass strikes, destruction of infrastructure, exclusion of invaders from civil society.
  The invaded can make it very costly for the invaders to try and stay in the newly annexed territory.  Those citizens of the invaded territory who resist the take-over might be killed, and their deaths will be terrible, but their deaths will be part of the greater resistance that will be carried on by their compatriots.  The individual self-defender has no equivalent to this option.  And so this opens the possibility that defensive war will be condemned by a maxim that permits individual self-defense.

VI.
Conclusion

I hope I’ve shown that pacifism can be a real moral alternative to killing, both for the individual facing an aggressor and for the state facing an aggressing state.  If this is true, then fighting a defensive war is not morally obligatory.  I have not shown here that fighting a defensive war is impermissible.  But if it is a permissible choice, it is now just one of two.  And given our general presumption against the permissibility of killing, I think this is enough to shift the burden back on those who would justify killing in a defensive war to show why that choice is better. 
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